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A? Civil L07 Anthony 9. Cata? '■> & Ada Cataldo 




PROCEEDINGS 


DATE 


id summons 


_IraLa*_.Clen 


j_O ffice S.D.II.Y. on Feb.11.69 _ 

»»pt.2 -fe9 | File d ANSW ER to complaint and JuryLemand. _ 

r»t/ i)i /A q K H lwd Timfta no tice to_taka dopoaiilnn. of 

I. r. t .3^-6? riled Flaintiif's Interrogator las, ____ 

MQ. 1J.70 j Filed pltff's Affi davit anud notice of m otion Re; 

■oh. 17-70 rile d Ans wers to Interrogatori es._ 

l^T. 3 - 73 ]Fil 3 d v.f> mo Fndnraad on .- notion papers filed Feb ll-rl-L- 
bela t edly carved its an ger s to pltff' s iais rro ga.-^ 
ans wer because of its failure to answer the ir.terrog 
1 Trial Examiner Has inforEed the Court, however, that 


Strike Answer Ret. Z-T9-70T 


l nn.- 


2nd MeM o Endorsed on Notice of Motion filed 2-13- 
on is denied and th ei r obi ac tion s to dgJit '..S—snaia! 
rroeatorles are ov errule d. So. O rd^radi_HgLeaa^—J. 
rirff’R Notice of Motio nUezRsarsumdnJ:—R3l.._12nl 


Memorandum or 


21-/i Filed Me mo Endorsed on notice of motioa_IJLled. 12=ll=7Qr- Mo tion. fo e. 

re ar gument d eni ed. So O rdered;, ...McLean^J ^ __—_ 

7-7T!FxTe<rpi ttff ^"n otice to take deposition of deft on 1-22 

. 2 u-^l Filed pit"' 


_ chednled depositing is. adjeumad 

dth_of_ February:. 1971.-ar.-lQ q' clock_2Ld:!L—at. rha_ ox flee 
Glerk_of__the_ Cuuru,_F.nle^ S q uar a,-.iI YC - y YY —Ca nne 1 l a, -U 

File d deft' s Response To Request For Admissions..—-— 
_Fiied_deftls written, interrags 

Filed pltfft_s.interr.qg3.___ 

Filed pl tl'f 1 


-.pel aureararcfi.-.Eei.. 2-3Q-7J-- 

t o p l t ff 9 nctto R-W- fae&ose-sa ret i io n tu — — 

- 22-71t - -Mo tion ia wi tadrawn as- the -par ti<»3 
have agreed to 3et deposition of the exaininer down. for .lC-13-71-etc.-3o order 


* m otion for s ummary judgmen t 


Filed. nfT'i da vit .in. opposition .to pltf Cs 
Filed deft.La-jnemorarjiuri of.Ja y -in opposition 


« awww 
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69 Civil 1x07 



ntocEEDmoa 


DU. Ol 

Jiadrow 


File d MEviO. EN D . on motion fi led 11-19 -71 The motion for summary judgment is 

_d enied. W ei nfeld J. -mailed no tice. 

Filed deft's MOTE OF IS SUE and statement of readiness. 

Filed Deposition of deft. , by Rober t Levine, taken by pltff} ~"-mailed notice. 


. 1 Concluded. Dec. Res._ 


""irnc*T*Tl^W 


1 ~ « *1 


ESS 


hnfJ»T«MM«l (I i • 1 


l«" ■«! 


mnm w m 

igmS 


nil Ui 


|'M - P 

i»«> jm'» W<* i Jb«T 


hfcnu. P-LEI. motion to aaena the com p, to assert a defense based i 
tha.-.y...S«_a.lLaged faLlure ESLmake a ti mely assessment Is d enied. 




in,27 .71 [Fi led liEMO: Pltf. pursuant t o an affdvt. recei ved 6/25/73, seek to reopen 

___I the tri a l to Introduce alleg ed evidence conce rning handwritt en notes 

_ j by I.R.S. Agent Robert Le vine.__ __ 

_j_The admissibility of such evidence w a s con sidered at trTal and d eemed 

_I ___ ir relev ant. This court m aintains s uch ruling, _ 

__ j~ Pltf, moti on is denied. SO ORDERED. LEVET.J. (n/m by Pro se) 

u n.2fl.73 1 ‘dtatatx Fi led pltfs. pr oposed findings of facts and conclusions of l aw 
in. 20, 7.1 jFMlnd Supplemental affdut in support n f pltf -loHon for )nHp~i.nr _ 


s _1 


1 





\ 


to. .pins 




29.71_1£ 
2&J2 it 
2£U33__b 


r.j,7_3_j;- 


20//1 I 


21».7 3 p 


iled pltf. tria l memo. ___ 

lied defjts,memo in imposition to pltfl. notion to amend comp._ 

iled defts. reply npiin. _____ 

Had pltf. affdvt.Re: additional offer oi proof. _ 

1 SiL pltt ii. pos t trial no ao. 

il ud . OP I N I ON Jl iI9641i_F ind i n .:s. ol. fact and conclusions of law. * ++ This r 
• liaa. iurladiction over_±h.a. ..sub ject matter and Lhe p artie s to t his att ic 

__pitta._are not entltlerf to a t av refund for the year 1963. _ 

Ji'fi'iinenC Is granted t o the U.S.A. tilsmlssl njj the comp, with p r ejudice. 

_.Cfl&ta-aJL. Lha action ara.avar.dad to. rhe_lL.S^. __ 

_ Settl e ju dgm ent on n otice in accord ince herewith._I. S'/ET , J. (4 3 Pag es)* 
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Anthony B. Cataldo ,etano 


DATE 


PROCEEDINGS 


D*U I 
Judgmi 


$105700 & docketed a 3 
B iXi o f~ Costs In the 


sum o 


#73,613? 
filed not 


»f entry copy of judgment and bill n f 

tifiticfi_aL.appeaL£rojm JtinaL j^udgmexit 


iep. 23-73 Filed 


'i? -. 7 - 7T Boncr^ri^rrurg^i- 

- -~—L r _ton al Surety Co r 

~L ■ n otice that record on ,-yr 

jp, I7-74Filed T rue co py o f Mandat 


. -—— __, -e &, order from the USCA 

--Judgment of J>ist r ic t court is affirmed with 

.. _ag ainst the ' 11 ’ “- 

_ ' S t atement o__„ „„ w , 

t•11- 74 F iled affidavit ofDavid P 
. Anthony"fiTTataIdo“Re: 
t. 17-74File d M emo-Dec isi< 

_I_reaso n of his acts durin g the 


PO e llanjCs^_pocketed as judgmehtl?74,745 on se ptTI 
costs^axtached in The stm o£ "$323.64.~£nt 9 

Land in opposition fo mbtIon ay—- 

_ contempt flneT —--— 

on #4131 67 Anthony R. CataTdo "was in “coritetnpt'"by— 

____trial. A conte mpt flhe~of~~$50 uaS 

imposed. Pitff moved for an orde r remitting the pen alty" T~see 
no basis whatsoever for th e g ranting of the application made by" 

Cataldo. It is therefore denied. So ordered. Levet.J".’- 

l e dRltffsaftidayit_6i notice of motion to remitting the pen T( 

8 brief i n suppo rt of his motion REj penalty?- 

Ifd.P1-1 tf _s notice of appeal to the USCA from order of 0c£TlT-7Z 
denying.his motion to vacate the order of contempt. Maiied~cop\ 
to u.S.Attorney. -- - r} 


d affidavit 


1 1 ed 'leno-endor 


lotion withdrawn 


ed._ Levet.J 
S notice v 


j ithdra''ilia, notion 


-Ql_nec.. 1271 
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Letter of Anthony B. Cataldo, 
dated Juna 13, 1974 

0 RETYPED FOR CLARI TY 

p ————— GA 5 

Y 

June 13, 1974 


Re: Cataldo v. U.S. 

73-2602 

Hon. A. Daniel Fusaro 
Clerk U.S. Court of Appeals 
Foley Square 
New York, N.Y. 10007 

Dear Sir: 

I wish to call the courts attention to the case of Lim Kwock 
Soon v. Brownell, 5th C.A., 369 P. (2) 808, which 1 just found, 
because the Court of Appeals in that case set aside its prior 
ludpemei t, 253 F. (2) 809, because it had been discovered that it 
was based upon false facts. In this case, the decision of the 
trial Court is based, in part, upon the false testimony of Internal 
Revenue Agent, Levine. The court disallowed some $3800. of petty 
cash expense because Levine testified that he had never seen the 
diary of the taxpayer in which the petty cash items had been noted, 
but that he had only seen the yellow pages which are marked Exhibit 
29 tor identification. Yet, on the pre-trial deposition at which 
he o testlfi ed he said lie had been given the diary, A 2 77-A 
A 278 during his audit. The trial court would not permit other 
statements that he had had the diary and had worked from it. 

This evidence was brought out by defense counsel in the deposition 
co , urt refused the offer (A38) . Flaintiff testified 
AJ01-A302 that he had piven the diary to all three auditors who 
sad examined his records prior to the deficiency letter, and that 
he had never submitted the yellow pages which are Exhibit 29 for 
identification to any of the auditors, as a separate exhibit, as 
they appeared when they were offered to the court. 

Also note the defendant's answer to plaintiff's interrogatory 
do. 3, which admits the claim to the netty cash expense beinm noted 
in the diary. 

It is submitted, that Levine's testimony on the trial was 
false. Such false testimony was sought by defense counsel in his 
• taking advantage of the fact that the diary was lost 

in 1972 through no fault of the plaintiff. 

Right up to the eve of trial defense counsel had sought to 
examine the diary. More than one year before trial he had served 
a notice of inspection and plaintiff had brought to him, on the 
return date, all records including the diary. All the records but 
the diary were left with defense counsel. The diary was taken back 
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by Plaintiff and claiming privilege since the diary contained 
notations of work done for client’s, plaintiff said that further 
inspection would be refused unless defense counsel obtained an 
order from the court directing such inspection. No motion was 
made and no order was obtained. Rut, defense counsel did see Uu- 
diary in plaintiff's possession. 

Then, from the moment that defense counsel learned that the 
diary had been lost, he bey,an to take advantage of that fact 
seeking to place plaintiff order the burden of proving items, that 
required the diary s production for proof. That effort was so 
strong that on the second day ot trial, during a recess in the 
testimony of agent Levine after l.evine had denied ever having the 
d , r L but l J ad in his deposition, that he had seen 

the diary, defense counsel asked plaintiff to let him have Exhibit 
- for identification, tool; the exhibit to Levine far away from 
plaintiff to he out of earshot, and conferied. Wien trial 
resumed, defense counsel asked Levine whether when he had said 
diary on the deposition he had meant the yellow sheets of paper 
that were Exhibit 29 for identification. The witness said yes. 
lhe court made the cross-examination of the witness impossible 
It even denied the offer of proof of page 111 of Levine's deposition 
which clearly sets forth a colloquv which shows that both Levine 
md defense counsel knew of the diary on that dav (A25, see page 111 
of Document 34 of the record). 

PI,. effort of defense counsel is plain subornation of perlury. 

laintiff complained to the trial court. The court did nothing to 7 

/ la i! lt,ff r ? np,I ? la,nrd to the * kilted States Attorney 
In Hi 'c 1. That official did nothing. He is comolaininy 

this Couit. Such an act is a crime, but no one in authority 
has been willing to prosecute or protect plaintiff from the crime. 

u C j , s provided false testimony upon which the court below 
relied and consequently, the trial court's decision ought to be 
set aside. See also rhe discussion on fraud unon the court 
viiiating the judgements resulting theiefrom at 11 Wright f« Miller 
i-ederal Practice and Procedure. Section 2870. At pa R e 256 of said' 
act ion the authors discuss fraud when it la perpetrated bv an 
attorney lather than by a layman. When the perjury has been 
cruet rated by an attorney, there Is no question that it is 
considered a fraud upon the court. Such was the Hazel-Atlas Glass Co 
v Hartford Empire Co., 322 U.S. 238, rase and followed in Restatement 
J id- menrs, Supp. 194B, her. 126, comment c. Also see Toscano v. 
Comm'r., 441 1. (2) 930. 

Also, on the subject of whether the order of contempt mav 
hr dealt with by this court where the appeal is from the final 
jti< foment, this court is respectfully referred to 11 Uris>ht Miller 
1 ' ,,, 1 *T nl and Procedure, Section 2960. At Page 592 of sal ' 

..eciion 2 60, the authors say: "A civil contempt against a mu l v i m 
a non final order end no appeal is available until there is a’ final 

* dec Levine at pp. A 2 74* A 2937 reces7TT"A 2 77. 
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1 udgement in the entire acri nn M uv»< i. « 

appear to be a criminal 'Jhile the contempt here does 

has calle d l> it a a C civii a contemn 1 h* >t # T>J eVert !? e ^ e8S ’ t * le court itself 
United States is a partv The ’ co ^ erTm °5 is a party and the 

as though he was penalizing nlainM f he trial 1 ud pe acted 

See its' remarks%AS9 ?t fo F suin 2 the defendant. 

court wU^a’l *“V o? ™ ^sll^ “J ? 1 « Kn 

know / ’“"The‘court SS*J?« r !*“«? 

counsel for contempt. 163 y ma e U P its mind to hold plaintiff- 

contempt^Irbe^elso^enoiph tl fVTih* me jf itless find i"P of* 

this court cay say that the order was i„p™ide «?5 mde eXtCnt 

Respectfully, 


/s/ 

C.C. Hon. Paul J. Curran 

United States Attorney 

lion. Wilford Feinberp' Presiding Judpe 

Hon. Leonard Moore, Judpe 

Hon Henry J. Friendly, Judpe 

United states Court of Appeals 

Second Circuit ’ 


v 
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Notice of Motion and Affidavit 
of David P. Land, dated 
November 22, 1974 
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MFi/IQ j: wovemoer 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANTHONY 3. CATALDO and 
ADA W. CATALDO, 


Plaintiffs, 


NOTICE OF MOTI0N 


69 Civ. 407 (RHL) 


UNITED STATES OF AMERICA, 


Defendant. 


SIRS: 


y ^ Hits3 

DEC 17 '374 

? n ^ M s • y 


a CEC 1 7 '374 

of 


PLEASE TAKE NOTICE that upon the annexed 
affidavit of David P. Land, Assistant United States 
Attorney, the defendant will move this Court by 
submission, before the Honorable Richard H. Levet, on 
the 6th day of December, 1974, at 9:30 A.M., in Room 
2103 of the United States Courthouse, Foley Square, 

New York, New York, for an order pursuant to Rule 7 of 
the Federal Rules of Appellate Procedure, dismissing 
the Notice of Appeal filed by plaintiffs on November 15, 
1974 for their failure to post security for payment of 
appellate costs, unless on or before the return date 
hereof plaintiffs file a bond in the amount of $250.00. 


Dated: New York, Mew York 
November 1974 



v 





3082 

537) 
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Yours, etc., 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendant, 

United States of America s'? 

. By: 

DAVID P. LAND 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Square 
New York, New York 10007 
Tel.: 212 791-0054 

TO: 

ANTHONY B. CATALDO 
Attorney pro se and 
for Plaintiff 
111 Broadway 

New York, New York 10006 


V 



UNITED STATES DISTRICT COURT 
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SOUTHERN DISTRICT OF NEW YORK 

| .. 

ANTHONY B. CATALDO and 

ADA W. CATALDO, : 

Plaintiffs, AFFIDAVIT 

- v - 69 Civ. 407 (RHL) 

j UNITED STATES OF AMERICA, : 

Defendant. 

----------------x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTHERN DISTRICT OF NEW YORK ) 

DAVID P. LAND, being duly sworn, deposes and says: 

1. I am an Assistant United States Attorney in 
the office of Paul J. Curran, United States Attorney for 
the Southern District of New York, and I make this affidavit 
in support of defendant's motion to dismiss plait.tiffs' 
Notice of Appeal for failure to post security for costs 

| unless they post a $250 bond forthwith. 

2. On November 15, 1974, plaintiffs filed a 

! Notice of Appeal in respect of the October 17, 1974 order 
of this Court. 

3. The records of this Court do not reflect that 
plaintiffs filed any bond or other security for costs. 

On November 21, 1974, I spoke to Mr. Cataldo on the tele¬ 
phone and he confirmed that no bond or security had been 
l posted. 
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^• Failure to post a bond or other security 
to secure the appellee's costs on appeal is grounds for 
dismissal of the Notice of Appeal. 

5. Rule 7 of the Federal Rules of Appellate 
Procedure states: 


... in all civil cases a bond for 
costs on appeal or equivalent security 
shall be filed by the appellant in 
the district court with the notice of 
appeal ... The bond or equivalent 
security shall be in the sum or value 
of $250 unless the district court 
fixes a different amount ... 


9 Moore, Federal Practice, 1207.02 states that the 
"filing of a bond for costs is mandatory ..." and that 
dismissal of a Notice of Appeal for failure to file a 
bond for costs "is an available sanction ..." 9 Moore, 

su£ra, 1207.04 states that "a motion for additional 
security should be addressed in the first instance to 
the district court ..." In this instance, the United 
States is, in effect, moving to increase the security for 
our costs from zero to $250.00; and in the event such 
$250.00 security is not filed on or before the return 
date of this motion to dismiss the Notice of Appeal. 

Our records reflect that in Mr. Cataldo's other actions 
and appeals, he has not yet fully satisfied the award of 

| 

co.sts to the United States, and that about $150.00 is due 
and owing. Accordingly, unless a bond for costs in the 
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amount of $250.00 is posted, there is no assurance that 
an award of costs in favor of the United States will be 
satisfied. 

WHEREFORE, it is respectfully requested that 
unless a bond for costs in the amount of $250.00 is 
posted on or before the return date of this motion, an 
order be entered dismissing the Notice of Appeal filed 
on November 15, 1974. 



Assistant United States Attorney 


Sworn to before me this 



/ / 


of November, 1974 

L: '? 



\v\'.7r? g. 

t! t r> . - U*. ■ 

r>. i.i 
c.-r. I i:. 

1 an 



.. 


: 
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Affidavit of Atfchony B. CataMo, 
dated December 4, 1974 


UNITED -STATIio DISTRICT COURT 
SOUTHERN DISTRICT OF HE.V YORK 


ANTHONY U. CAT /'LL.) uiul Ab.» ■» • CAIALL-O 

Plaintiff, 
v. 

UNIT Lb STATLj OF A'.ibRiCA, 

Lei eniRint. 


in the ^ttei ol tne Cu.vj. 1 Uontompt oi 
ANTHONY a. CATAlibO 




STATE OF NE.V YORK ) —, 

COUNTY Ol Nc.<< Y01.it) 

AHTHOKY b. CAT ALTO beir^ duly 3 *orn jcpooea -ufl *jj » 
taut ne un the alleced contemnor above-named. .ms affidavit .8 
filaJ in opposition to the motion boing mode oy "r. Land before 
tne uon/m'wvot to dusmios the appeal to the Court oi Appeals 
from tne oider of this court filed October 17, lu74 denyin; dep¬ 
onent's motion to vacate tho order holdint mm in contompt dntoi 

''uy IS, 1 j73* 

- r. motu.on to diamioa is plmocd upon - il^ 7 oi 

the Appellate hul.o Milch provides that a 1250. bond shall be 
ported on Civil Appeals. The instant appeal is not a Civil Appeal. 
It is a criminal appeal. The Court of Appeals an its decision on 
the civil appeal tamen in tmo case, hell that tne very same or¬ 
der ol contempt .at rev 1 suable only as a criminal contempt ani It 
t ofseed to consider it as part of tno civil appeal. Sr. band nud, 
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ir. tne government'a brief, treated it aa a criminal contempt. 
h ov , lie trouts it uj a civiL aonteapt. lio-.ever, tne point is 
tni. t the ('oart ol Apoeala has riv_ 1 J tint t!ic ordei 1 a criminal 
contempt u»ci a review of it couli only be and .3 o;i a criminal 
aPPOu. 1 . TUib 13 controlling, mi no coot on appeal bond 10 
reauired ir. this mutter, Vhe i.ale relied ipon by Tr. Lund u 
not applicable ind tne motion anoiid be denied. 

1 -irtnet , 1. Land MiO”rotes deponent. pon-ont tol. 

Mr. Land that no such bond is needed on criminal appeals ac¬ 
cording to tne Talcs, not .viiat be claims 1.1 hia aflidaVit. 

Lor in the caption on "Ir. Land's motion the proper 
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WKEREFOKE it io respectfully submitted that the motion 

be lemei v.ith coats. 

,;,or.. to beioie me thi ^ 
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L:eb David P. Land, dated 

1537 ! * 

3- 3032) i UNITED STATES DISTRICT COURT 

4- 3732) 

SOUTHERN DISTRICT OF NEW YORK 


ANTHONY B. CATALDO and 
ADA W. CATALDO, 


Plaintiffs, 


UNITED STATES OF AMERICA, 


SIRS: 


NOTICE 

WITHDRAWING MOTION 
69 Cl 

' 

ii DEC 1? 1974 |\ 

of 


PLEASE TAKE NOTICE that upon the annexed affidavit 


Defendant. 


of David P. Land, the defendant United States of America 
moves this Court by submission before the Honorable Richard 
H. Levet, for an order withdrawing the defendant's motion 
pursuant to the Notice of Motion dated November 22, 1974, 
whic h motion sought to dismiss plaintiff Anthony B. 
Cataldo's Notice of Appeal filed on November 15, 1974 for 
failure to post appropriate security as required by Rule 7 
of the Federal Rules of Appellate Procedure, such with¬ 
drawal of the November 22, 1974 motion being made upon 
reliance on Mr. Cataldo's sworn representation as set forth 
in his December 4, 1974 affidavit in opposition to said 
November 22, 1974 motion that "The instant appeal is not a 
civil appeal. It is a criminal appeal." 


Dated: New York, New York 
December » 1974 




>L:eb 

J537 

1-3032) j GA 16 

*-3732) 1 

ll 


Yours, etc., 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendant, 

United-States of America 

By: 

DAVID P. LAND ' 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Square 
New York, New York 10007 
Tel.: 212 791-0054 

TO: 

Anthony B. Cataldo 
Attorney pro se and 
for Plaintiffs 
111 Broadway 

New York, New York 10006 

I 

II 


I 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


x 


ANTHONY B. CATALDO and 
ADA W. CATALDO, 


Plaintiffs, 


- v - 


AFFIDAVIT 

69 Civ. 407 
(R.IL) 


UNITED STATES OF AMERICA, : 

Defendant. 

-----------------x 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTIERN DISTRICT OF NEW YORK ) 

DAVID P. LAND, being duly sworn, deposes and says: 

1. I am an Assistant United States Attorney in 
the office of Paul J. Curran, United States Attorney for 
the Southern District of New York, and I represent the 
defendant. United States of America, in the above-captioned 
action. This affidavit is submitted in support of the 
defendant's application to withdraw its motion pursuant to 
the Notice of Motion dated November 22, 1974. 

2. On November 15, 1974, plaintiff, Anthony B. 
Cataldo filed a Notice of Appeal in respect of the 
October 17, 19/4 order of this Court which order denied 
Mr. Cataldo's motion to vacate the May 13, 1973 order of 
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i this Court holding him in contempt and finin' him $50.00. 

In a prior proceeding before the United States Court of 
Appeals for the Second Circuit, that Court held that no 
review of the May 18, 1973 contempt order was possible 

|| 

because no Notice of Appeal was timely filed. Cataldo , 

<-t ux . v. United States of America. Docket No. 73-2602 
(No. 1105, 2d Cir., June 25, 1974). It appears that 

I . 

Mr. Cataldo s current Notice of Appeal is an attempt to 
circumvent the prior holding by the Court of Appeals and 
to accomplish indirectly that which Mr. Cataldo failed to 
accomplish directly. 

3. In response to Mr. Cataldo 1 s November 15, 1974 
Notice of Appeal, the United States on November 22, 1974 

I 

| moved this Court for an order dismissing the November 15, 

i ’ 

19/4 Notice of Appeal because no appeal bond or security 
for costs had been posted as required by Rule 7 of the 
I Federal Rules of Appellate Procedure. In response and 
opposition to our motion, Mr. Cataldo stated in his 
affidavit of December 4, 19/4 that security for costs is 

C I U> I 

required only in a ^imin a-1 appeals. In that affidavit, 

Mr. Cataldo represented that "the instant appeal is not 
a civil appeal. It is a criminal appeal." I am relying 
upon that representation in making this current application 
to withdraw our motion made pursuant to our November 22, 
ji 1974 Notice of Motion. 
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4. Notwithstanding that the Court of Appeals held 
on June 25, 19/4 that it had no jurisdiction to review the 
May 18, 1973 contempt order, I believe that Mr. Cataldo's 
instant November 15, 19/4 Notice of Appeal is juris- 

i 

i dictionally defective for an additional and separate reason. 

53537 

Rule 4(b) of the Federal Rules of Appellate Procedure 

: provides that "In a criminal case the notice of appeal 

| 

jj by the defendant shall be filed in the district court 
i within 10 days after entry of the judgment or order 
appealed from." The order currently appealed from was 
entered on October 17, 1974 and the notice of appeal was 
not filed until November 15, 1974. Thus, because Mr. 
j Cataldo represents that his current appeal is an appeal 
from a criminal matter, his notice of appeal is untimely 
and therefore his appeal is jurisdictionally infirm. Had 
fir. Cacaldo represented that his current appeal was an 
j appeal from a civil matter, the notice of appeal would 
have been timely because Rule 4(a) of the Federal Ruler of 
Appellate Procedure allows 60 days to file a notice of 
appeal from entry of an order in a civil matter in which 
the United States is a party. Of course, as to civil 
appeals, security for costs is required. 
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5. As to the current appeal, the Clerk o£ the 
United States Court of Appeals for the Second Circuit has 
j entered an order directing that the record on appeal be 
filed on or before December 20, 1974, that appellant's 
brief and joint appendix be filed on or before January 13, 
1975, and that appellee's brief be filed on or before 
I ruary 13, 1975 , Snould ^ cataldo prosecute hlj appeal 
I by the flung of a record and the filing of a brief and 
appendix, the United states will move to dismiss the appeal 
for failure to file a timely notice of appeal and because 
or the binding effect of the prior holding by the Court 
jj 01 Appeals * In lieu of the need for further litigation 
ji ° n tMs point MhUh “HI °d=upy the limited time of the 
!! COUrt ° f A?peals ' MT. Cataldo may wish to voluntarily 
withdraw his current Notice of Appeal. 


DAVID P. LAND 

Assistant United States Attorney 


Sworn to before ne this 


/2 ^ day o 
* / 


f December, 1974 


yy/k 


y l X ■ ‘ ' •'■=••» Y ork 

Cn° 

tv. lU. A iU"i‘S8* 


V, 
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UNITED STATES COUKT Of APPEALS 


FOR TIC SECOND CIRCUIT 


ANTHONY B. CA1ALDO and 
ADA W. CATALDO, 


Plaintiffs-Appellents, 


UNITED STATES OP AMERICA, 


Defendant-Appellee. 






Docket No. 
74-2537 


SIRS: 


PLEASE TAKE NOTICE that 


the annaaod affidavit 


of David P. Land, Assistant United Statea Attorney, the 
defendant-appellee. United States of Aeerlce, by its attorney, 
Paul J. Curran, United States Attorney for the Southern 
District of New York, will serve title Court on the day 

of February, 1975, for an order dlea losing the Notice of Appeal 
filed Oil November 15, 1974. 


Dated: New York, New York 


January ^ , 1975 
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Yours t etc.. 


PAUL J. CUPPAN 


lilted States Attorney for the 
SoutItem District of Moo York, 
Attorney for Defendant-Appellee, 
United States of America 


By: 


A /. 


DAVID P. 


LA.** 


Assistant United States Attorney 
Offlow and Post Office Address: 
Italted States Courthouse 


Foley Square 


Row York, Nee York 10007 
Tel.: 212 7M-0054 


TO: 


ANTHONY B. CATALDO 
Attorney pro se end 
for Plaintiff 
Ill Broadway 

New York, Nee York 10006 
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ANTHONY B. CATALOG and 
ADA W. CATALOG, 

Plaint If f a*App*lUnu, 

- v - 


AFFIDAVIT 

Doekst No. 
74-1337 


UNITED STATES CF AMERICA, 

Daf endant-Appellee. 


x 


STATE OF NEW YORK ) 

as.: 

COUNTY OF NEW YORK ) 


DAVID P. LAND, being duly worn, deposes and says: 

I. I an an Assistant Doited States Attorney in the 
office of Paul J. Curran, United States Attorney for tite 
Southern District of Nee York, end I submit this affidavit in 
support of the ss>tion to dismiss the Notice of Appeal filed by 
Anthony B. Catsldo on Novsad>er 15, 1974. The basis for dismissal 


is that the Notice of Ap p ea l was not timely filed. The relevant 
facts giving rlae to this notion are aa follows: 







DPL;eb 

74-3732 




2 . In 1*9 pUlntlff. — * — ” fu ‘ ,d 

tult in th. unit- S t«- Dlntrlct Curt for th. 

District of Hnu York. Plaintiff Anthony B. cat. Wo, n» 

attorney, «p~— Doth —* - - * U " 

TH. action - trl- hM~ MM ^ ’*• 

on Juno 29, 1979, — - «*—* 

Conclusions of W. *-*-*«. «- ^ 

ceurs. of thst trial. MM MM M- «. CstslUo In cent. 
o« court and flood hla »*>.00. Th.. e-t-P* -• 

.mm on May ». »» - «- - - id - PUi “ tlf * 

, , , court. — th. Court offlrissd hi*—* 1 ot 

an sopeel to tills Court, «■» ^ 

fund suit As to th. contsnpt Judgon't. this Cour 
the to* refund suit, as 

to7 . 1105, Dockst No. 73-260/) 

in Its opinion of Jun. 25. 197* (Ho. U», 

•toted: 

arssiISA* i 

-»-» s--£lT 


boon tAksn froe it 9 
thnrofor* Uok th. )urlsdUtW« to 

tndarttka Its review. 
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By Notice of Motion dated October 1, 1974, Hr. Cateldo Moved 
before Judge Lervet for en order "renlttlng the [$50.00] 
penalty." By Memorandum opinion filed on October 17, 1974, 
Judge Levet denied Hr. Cataldo'e notion. On November 15, 1974 
Mr. Cataldo filed a Notice of Appeal from Judge Levet'a 
October 17, 1974 order. On Sovanber 22, 1974, the United 
Statee moved before Judge Levet for an order directing Hr. 
Cataldo to file a $250 appellate coot bond or at liar security. 
In opposition to that notion. Hr. Cataldo in his December 4, 
1974 affidavit represented that: "The instant appeal is not 
a Civil Appeal. It la a criminal appeal." Because security 
for costs is required in civil but not criminal appeals, the 
United Statee in reliance upon Hr. Cataldo's representation 
that his appeal was a criminal appeal wlthdrm ita motion to 
require the posting of security. The United States also 
advised Hr. Cataldo that because his appeal was a criminal 
appeal, hie Notice of Appeal waa not timely filed. Never- 
thelees. Hr. Cataldo has pressed ahead with his appeal which 
nacassitates this notion. 


- 3 - 
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3. The Node* of Appeal «• not timely filed 
and therefore It la subject to dlariLaaal. Tho ordor appealed 
fro * antorod on Octobor 17, 1974 and the dot lea of Appoal 
ma fllad on Movanbar 15, 1974. Mr. CataLdo repreeeata that 
hla currant appeal la fran a criminal natter. Bala 4(b) of 
the Federal Ralee of Appellate Procedure provides that 

"In a criminal oaae the notice of appeal by a defendant shall 
be filed in the dlatrlct cour t within 10 days after the entry 
of the jedgpant or order appealed from." Mr. Cataldo did not 
file hla Notice of A p pe a l within the 10>day period preecrlbad 
by Rule 4(b). Accordingly, having failed to fllo e timely 
Notice of Appeal, the ap pea l la subject to dlanlaaal. 

4. Mr. Ca t a l do haa bean a frequent and w 
eucceeefel £ro £• litigant of hla para anal tax natters before 
this Court. Tho repor t ed cases ere ee fellows: Cataldo v. 

C°m- , 499 F. 2d 530 (2d Clr. 1974), off*a *0 T.C. 522 (1973) j 
Cataldo v. Baited States . 74-2 OSTC 19534 (2d Clr. 1974), off*a 
73-2 U8TC 19505 (t.O.H.T. 1973); Cataldo v. Baited States . 

454 F. 2d 1335 (2d Clr. 1973), Oflrt. denied . 409 U.S. 040, eff»a 
73-1 U8TC 19323 (S.DJI.T. 1971); end Cataldo w. Coma .. 474 F. 2d 
628 (2d Clr. 1973), aff'n 3 0 T.CJf. 934 (1971). Ttaua, beeewaa 


DFL:«b 
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Hr. Cataldc has bos* before tills Court on four previous 
occasions, ha surely sat know of tha tla> llnitations 
la which to fils a tlately Notice of Appeal. 

VtBUFORE , It la raa pact fully requested that an 
order be iter ail d lent saint the Notice of Appeal. 



DAVID P. LAW) 

Assistant United states Attorney 


Sworn to before ne this 

day of January, 1973 



'J cira h. !■' ■ H 
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CA 74-2537 


State of New York ) as 
County of New York ) 

Pauline Troia buy, duly ■"<»?*. 

* ka {a cfBDlOVfd in tl\€ Of f iC€ of trie 

Sn?«r S ;«.: «t^ 7 *£r ’the Sou?h.rn Dl.«rl.. of *» fork. 


That on the 10th d ay of 

January 19 75 a he served a copy of the within 

govt* a motion to diamiaa appeal filed 11/15/75 ___.— 

by placing the >« In • properly po.tp.ld fr.nk.d env.lop. 

addressed: 


Anthony B. Cataldo, 

111 Broadway 

New York, N.Y. 10006 


And deponent further says 

Ail c^t e e d dro e p f 5“JtX^rtlloi^ . 

Foley Square, Borough of Manhattan, City of New York. 


Sworn to before me th 
day of Janua 

'WAT.TTTl 

NoUrr PU N i 

0u ,tH.r4 l» K'"*'. C l 

«&• 
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Affidavit of Anthony B. Cataldo, 
dated January 14, 1975 
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UNITED STATES COURT OF APPEALS 
JECOND CIRCUIT 

____x 

ANTHONY b. CATAUO end 

V. CATALPO, : 


Plan tiffs, 

-egainst- 

UNITLi ETATLE OK AMERICA, 

Defendant. 


In the Matter of the Civil Contempt of : 
ANTHONY b. CATALI'O 
A ppellant. 


x 


locket No. 

,4-253/ 

Affiuavit in 
Opposition to 
Motion to Piumios 
Appeal 


-TATE OF NEV YJK,. ) 

) nu: 

COUNTY OF NE.V YORK) 

ANTHONY b. CATALL'O, being uuly sworn depones and 
unyu that he its tne appellant. He is an attorney at law prac¬ 
ticing for more than 40 yearn arid in in good standing. 
motion in Ueiiig made to dismiss this appeal from an alleged 
order of contempt made by the Hon. Richard H. Ievet. 

The ground of the motion in oaia to be that thio appeal 
is too late. Thin in not the case, the appeal in timely. The 

ts.ne to count in ten uaya from the er.try of the judgment or 

a . , judgment or order, see Rule 

oruer appealed from if a criminal 

4 (b) of the Rules of Appellate Practice. If it io a civil 
judgment or order, the time is 30 days from the e:*try oi said 
orner or judgment, nee Rule 4 (a). The notice of appeal was 


filed November 15, 19/4. 
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The notice of Appeal iu timely, if the order appealed 
from to a Civil oraer. The caption atateu it ic a Civil order 
of contempt and it was entered in the civil socket under the 
name of the civil case in whicn it was mace. fhe date of ito 
entry in tne Civil docket ia October- 1/, l^M. Hence, it 
ie timely if it io a Civil Appeal. 

This court said of the original oraer of contempt 
on the appepl from the judgment in the civil uuit that the 
order- weu criminal in nature, hence, as no separate appeal 
was taken, it had no jurisdiction. 

However-, hule 4(b) does state that "A judgment or 
order ia entered within the meaning of this subdivision wnen 
it is entered in tne criminal docket." Also, the same hule 
4(b) atateu; "A notice of appeal filed after the announcement 
of a decision, sentence or order, but before entry of the 
judgment or order, shall be treated as filed after- such entry 
ano on tne day thereof." The order appealed from io an order 
denying appellant'u motion to vacate the original order of 
contempt or to resettle it. neither ueid order, nor the original 
order of contempt have oeen entered in the criminal docket of 
the court below. Hence, the time to appeal from either order 
has not commenced to run except from the date of tne filing of 
tne notice of appeal. Consequently; as a criminal order the 
appeal taken ie timely. 

Appellant objects to the evident fury of Mr. Land in 
pressing motions for lelief not available to him, and yet, the 
request is made doceptively with half-truths and non-sequitoro. 

Iu there any justification for Mr. Land asserting that the ten 
oay period starts with the date of entry in the civil docket 
with the entry of the order in the Criminal docket. Also, any 
lawyer woulu first check the criminal uocaet to 9 ee of the 
other provisions of hule 4(b) apply before making a claim in 
disregard of those provisions. 

.ONLY COPY r ” 
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Also in the mutant application, Mr. Lanu refers 
to four tax suits pressed by deponent to correct assessments. 

The decision of tne trial courts were erroneous in eacn one 
of them. Tnio court declined to find the error reversible. 
Icpor.ent incurred a liability for taxes that were unjust. 

Of what relevance has the bringing of these four suite got to 
this motion to dismiss an appeal regaremg ar. oroer of contempt 0 
Obviously, none, except in illogical thuncing. 

WHEREFORE deponent respectfully piays tnis court to 
deny thi3 motion to dismiss with costs. 

Lwom to before me this 
14th day of January, 19/5. 


?t> 



